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When a complaint has been lodged, but not settled, the
complainant may apply to the EOC for assistance, including
legal assistance. The Legal Service Division (LSD) of the EOC is
responsible for handling applications for legal assistance, in
addition to reviewing the effectiveness of the anti-discrimination
laws and providing internal legal advice and support to the
EOC.

Assistance to Complainants

Whenever an application for legal assistance is received, a
lawyer of the LSD will be assigned to deal with the application.
The lawyer will peruse all documents and information in relation
to the case, conduct legal research, and prepare a detailed
submission to the Legal and Complaints Committee (LCC) of
the EOC Board, advising whether legal assistance should be
granted.

Considerations for Giving or Not Giving Legal
Assistance

In deciding whether or not to give legal assistance, the LCC
considers a wide range of factors, including:

e Could the case establish a precedent on important legal
issues?

e Would the case raise public awareness in areas of
discrimination which are still prevalent in Hong Kong, such
as pregnancy discrimination and accessibility to premises?

e Would the case encourage institutional changes to eliminate
discrimination?
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e Would it be difficult for the applicant to handle the case
given its complexity and/or the relevant position of the
parties (e.g. imbalance of power)?

e |s the evidence sufficient to support a good prospect for
success in court?

e |s legal proceeding the best or most effective way to
eliminate discrimination insofar as the particular case is
concerned?

e The EOC may consider any other matters which may be
relevant on a case-by-case basis.

The applicability of these factors varies from case to case, and
often a combination of reasons is involved in reaching a
decision.

If Members of the LCC decide to grant legal assistance to a
particular case, the responsible EOC lawyer will take all
necessary follow-up actions to assist the assisted person. The
assistance may include legal advice to the assisted person by
the EOC lawyer(s), legal services related to the gathering and
assessment of further information or evidence, or representation
in legal proceedings by the EOC lawyer(s) or by lawyer(s) in
private practice engaged by the EOC.

The designated lawyer(s) of the EOC will act as the assisted
person’s legal representative and prepare the necessary legal
documentation with a view to issuing legal proceedings on
behalf of the assisted person. The lawyer(s) will appear in court
on behalf of the assisted person in various interlocutory
hearings/trials or engage an independent counsel to do so,
depending on the complexity and magnitude of the case.

Applications for Assistance

In 2022-23, the EOC handled 12 applications for assistance. Of
these, six cases were given legal assistance, three cases were
rejected, and the remaining three cases were still under
consideration as of 31 March 2023.
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Breakdown on Applications for Legal Assistance
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Examples of Legally Assisted Cases

2022F4H218 — FHREBEBECREER
ARG KRR —BRRATLESE
ERIREARFR BRAGMER
AR RAIRBEEBRERCEMBRA -
WK EEEER - A BRALER L
It B HE 2201978 MK fm F m o fb B Br
MEHE AP EANEBERTME
KRB - BRABHNERHAMATLE
o AREENESEARETERSR
BEENBU BXBHAM AR
AEBEE ZHAERMAERE (B
201978 AKX R T %) M 1B 48 [ fth 1 44
BT AR BB - BEZBER
1A -

2022658238 — F#EeREBECER
EAREA) KRR —BRERATLESE
FERREEEFR - BFRAEBMA
AR = (B REA) ZE R R 2201978
AR = 1 M 1E B R AR - A
HE - BRAXEAZHAMNERL
2 FHMERERED L2019 KA
SR UEEERAE - FREMA
B R AW % & A BWhatsApp il
B R th B 22019 ik 7% = % m AR
Bt o

21 April 2022 — The EOC issued legal proceedings under
the DDO in the District Court, on behalf of a person (the
Claimant), who made a job application for the position of
Business Development Manager (BDM) in the Respondent
company. The Claimant’s job application was successful.
However, before he commenced work, he was diagnosed
with a COVID-19 infection. After being hospitalised for about
two weeks, his treating doctor confirmed that he had
recovered. When the Claimant informed the Respondent
that he was ready to report for duty, he was told that the
BDM position had been filled up by others and was no
longer available to him. The Claimant alleged that the
Respondent unlawfully discriminated against him by refusing
or deliberately omitting to offer him the employment on the
ground of his disability, i.e. COVID-19 infection.

23 May 2022 — The EOC issued legal proceedings under
the DDO in the District Court, on behalf of a person (the
Claimant) who alleged that his former employer (the
Respondent) discriminated against him by terminating his
employment on the ground of his disability (i.e. being
infected with COVID-19). The Claimant was employed by
the Respondent as Project Manager. A few days after he
had reported for duty, the Claimant was diagnosed with
COVID-19 infection and was hospitalised. During his
hospitalisation, the Claimant received a termination message
sent by the Respondent via WhatsApp, which stated that he
was dismissed because of his infection with COVID-19.
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16 November 2022 — The EOC issued legal proceedings
under the DDO in the District Court, on behalf of a person (the
Claimant) who alleged that his former employer (the
Respondent) discriminated against him by terminating his
employment on the ground of his disability (i.e. Left Lower
Limb Cellulitis).

The Claimant was employed by a Chinese restaurant (the
Respondent) as a waiter. A couple of days after he had
reported for duty, the Claimant suffered from leg pain and
was diagnosed with Left Lower Limb Cellulitis. He was
granted sick leave for four days. During his sick leave, the
Respondent informed the Claimant that his position had
temporarily been filled up by another person and he could
resume duty after he had recovered. A few days later, the
Claimant told the Respondent that he was ready to resume
duty but the Respondent replied that he was dismissed for
the fear that his leg pain would reoccur in the future.

1 March 2023 — The EOC instituted legal proceedings
under the SDO in the District Court, on behalf of a foreign
domestic helper (the Claimant) who said that her former
employer (the Respondent) sexually harassed her on a
number of occasions during her employment with him,
including coming up close to sniff the fragrance of her hair
and body after she had taken a shower.
/
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Legally Assisted Cases Concluded without
Commencing Legal Proceedings

While the EOC endeavours to assist warranted cases by way of
commencing legal proceedings, the EOC appreciates the value
of settlement, which allows the parties concerned to resolve
the dispute without having to undergo the time-consuming and
costly court proceedings. To this end, the designated lawyer(s)
of the EOC would assist the Claimant(s) in settlement
negotiation with the Defendant(s), besides providing legal
advice and representation.
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In 2022-23, five cases, to which legal assistance was given
before and during the year, were either resolved without the
need to commence legal proceedings, or were given no further
assistance upon further development and assessment of
evidence. Another four cases remained in process, with no
outcome having been reached and no court proceedings
having commenced yet at the end of the period under review.

Court Cases

In 2022-23, the EOC handled 11 court cases — four under the
SDO, six under the DDO, and one under both SDO and DDO.

With assistance from the EOC lawyers, six cases successfully
obtained a favourable judgment, were settled on confidential
terms without proceeding to trial, or were given no further
assistance upon further development and assessment of
evidence. For the remaining five cases, the court proceedings
were still ongoing as of 31 March 2023.

Settlement Terms

For those cases which were successfully conciliated or settled
after legal assistance was given, the settlement terms included:

e Changes in policies/practices; undertaking to cease
discriminatory practices;

e Provision of benefits, including education programmes/
training; provision of goods, services and facilities; or
improvement in facilities and accessibility;

e Restrictions on future acts; disciplinary action; apologies; or
complainants accepting the respondents’ explanation;

e Provision of reference letters; monetary payment; offers of
employment; or reinstatements; and
e Donations to charity.
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Monetary Payment

The total monetary payment secured by the EOC for
complainants and claimants through conciliation, legal
assistance and settlement out of court during the period under
review exceeded HK$8.4 million.

Other Legal Work

Legal assistance is only one of the various branches of legal
work at the EOC. The LSD also advises the CSD on the
handling of enquiries and complaints; drafts codes of practice
and guidance; reviews the anti-discrimination ordinances and
proposes legislative amendments to them; drafts submissions
to the Government on relevant consultations or legislative
proposals; vets contracts and agreements; and provides other
forms of internal legal support.

Review of Protections under the Ordinances

One of the main functions of the EOC is to keep under review
the workings of the anti-discrimination ordinances and when
necessary, draw up proposals for amendments. For example,
the EOC conducted a review of the protections from sexual
harassment under the SDO, and another on the possibility of
tackling the discrimination, harassment and vilification between
people from Hong Kong and those from the Mainland through
legislative amendments. The findings of both reviews had been
submitted to the Government in 2021 for further consideration.

In addition, the EOC has been working on a legal study to
explore the possible options for providing legal protections for
sexual minorities from discrimination based on the existing
framework of the anti-discrimination law. As at the end of the
review period, the internal study remained in progress.
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